
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F309815

RICKY BOLER, EMPLOYEE CLAIMANT

COOPER TIRE & RUBBER COMPANY, 
SELF-INSURED EMPLOYER RESPONDENT NO. 1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED OCTOBER 14, 2010

Before ADMINISTRATIVE LAW JUDGE MARK CHURCHWELL, in
Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE GREGORY R. GILES,
Attorney at Law, Texarkana, Arkansas.

Respondent No. 1 was represented by HONORABLE WILLIAM G.
BULLOCK, Attorney at Law, Texarkana, Texas.

Respondent No. 2 was represented by HONORABLE CHRISTY KING,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

This matter comes on for a decision on stipulated facts

and briefs of the parties.

By agreement of the parties, the issues to be litigated

and resolved at the present time are limited to the

following:  

1. The extent of the claimant’s wage loss disability.

2. Whether the claimant’s attorney is entitled to a
controverted attorney’s fee.

The record consists of the Agreed Joint Stipulations of

Fact signed by the parties, Mr. Giles’s brief filed on

August 26, 2010, and Mr. Bullock’s brief filed on August 26,

2010.
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DISCUSSION

For unscheduled injuries, an injured worker’s

entitlement to permanent disability benefits is controlled

by Ark. Code Ann. § 11-9-522.  Permanent disability

compensation is paid where the permanent effects of a

work-related injury incapacitate the worker from earning the

wages which the worker was receiving at the time of the

injury.  When making a determination of the degree of

permanent disability sustained by an injured worker with an

unscheduled injury, the Commission must consider evidence

demonstrating the degree to which the worker's anatomical

disabilities impair the worker’s earning capacity, as well

as other factors such as the worker's age, education, work

experience, and other matters which may reasonably be

expected to affect the worker’s future earning capacity. 

Such other matters may include, but are not limited to,

motivation, post-injury income, credibility, and demeanor.

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984).  Curry v. Franklin Electric, 32 Ark. App. 168, 798

S.W.2d 130 (1990).  

When it becomes evident that the worker's underlying

condition has become stable and that no further treatment

will improve the condition, the disability is deemed to be

permanent. If the employee is totally incapacitated from
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earning a livelihood at that time, the employee is entitled

to compensation for permanent and total disability.  Minor 

v. Poinsett Lumber & Manufacturing Co., 235 Ark. 195, 357

S.W.2d 504 (1962).

In addition, Ark. Code Ann. § 11-9-102(4)(F)(ii)

provides that:

(a) Permanent benefits shall be awarded only upon a
determination that the compensable injury was the
major cause of the disability or impairment.

(b) If any compensable injury combines with a
preexisting disease or condition or the natural
process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be
payable for the resultant condition only if the
compensable injury is the major cause of the permanent
disability or need for treatment.

"Major cause" is defined as more than 50% of the cause. Ark.

Code Ann. § 11-9-102(14). “Permanent total disability” means

the inability, because of compensable injury, to earn any

meaningful wages in the same or other employment.  Ark. Code

Ann. § 11-9-519(e)(1).  The burden of proof shall be on the

employee to prove inability to earn any meaningful wages in

the same or other employment.  Ark. Code Ann. § 11-9-

519(e)(2).

In the present case, I find that the preponderance of

the evidence does not establish that the claimant is

permanently and totally disabled as a result of his

compensable low back injury.  In this regard, I note that

the claimant is relatively young at 48 years of age.  He has

a high school education, and the parties have offered no
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stipulation of fact that either the claimant’s treating

physician or any vocational expert of record has deemed the

claimant completely incapacitated from earning a meaningful

wage at any employment in the future.  Moreover, the parties

agree in their stipulations of fact that the claimant is not

permanently and totally disabled, such that the Death and

Permanent Total Disability Fund can be dismissed as a party

to this claim.

After considering the claimant’s age, education, work

experience, the nature and extent of his compensable injury,

and all other relevant factors, I find that the claimant has

sustained a 13% impairment to his wage earning capacity

attributable to his compensable low back injury in excess of

the 13% permanent anatomical impairment accepted and paid by

the respondents, and I find that the claimant’s compensable

low back injury is the major cause of the 13% impairment to

his wage earning capacity awarded herein.

With regard to the 13% impairment to the claimant’s

wage earning capacity awarded herein, I note that, although

the record does not contain a stipulation or expert opinion

stating that the claimant can no longer work in any

capacity, there is no dispute that the claimant earned

sufficient wages at Cooper Tire to entitle him to the

maximum compensation rates for his injury sustained in 2003. 

In addition, Dr. Buono has opined that the claimant is

permanently disabled from further work at Cooper Tire due to
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his chronic back pain and lumbar spondylosis.  Dr. Buono has

also placed permanent restrictions on the claimant of no

lifting over ten pounds, no standing longer than ten

minutes, and no walking further than ten feet without

stopping to rest. Therefore, if Mr. Boler is going to become

re-employed in the future, he will require a much more

sedentary work environment with a new employer.

With regard to the major cause requirement, I note that

the respondents have accepted and paid the claimant’s post-

surgical 13% permanent anatomical impairment. I understand

from stipulation 18 that Dr. Buono has placed his permanent

restrictions on the claimant’s activities based on the post-

surgical condition of his back, and not his neck.

Furthermore, while the claimant has a prior history of back

problems including a left paracentral herniated disc at L4-

5, a disc protrusion at L5-S1, and an annular bulge at L2-3,

I note that the claimant was employed at Cooper Tire since

on or about November 15, 1982, and the parties have not

identified any work restrictions associated with the

condition of the claimant’s back prior to his admittedly

compensable back injury on April 19, 2003. Consequently,

when considering the claimant’s compensable low back injury

in combination with both his pre-existing low back

abnormalities and his cervical abnormalities, I conclude

that the claimant’s compensable low back injury is the major

cause of the 13% impairment to his wage earning capacity



6RICKY BOLER - F309815

awarded herein.

I note that the claimant has required the services of

an attorney to resolve this matter, and this matter was

scheduled for a hearing before this examiner before the

parties agreed to submit this matter for a decision on

stipulations of fact.  Consequently, I find that the

benefits awarded herein have been controverted, and I

therefore find that the claimant’s attorney is entitled to a

statutory attorney’s fee pursuant to Arkansas Code Annotated

Section 11-9-715 on the controverted benefits awarded

herein.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has established that he is entitled
to benefits for a 13% impairment to his wage
earning capacity in excess of the 13% permanent
anatomical impairment accepted and paid by the
respondent.

2. The claimant’s attorney is entitled to a 25%
controverted attorney’s fee on the benefits
awarded herein.

3. The Death and Permanent Total Disability Trust
Fund is hereby dismissed as a party to this claim.

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein. 

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-
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715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


